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BEFORE THE ENVIRONMENTAL APPEALS BOARD 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 

 

__________________________________________ 

       ) 

In the Matter of:     ) 

)   RCRA Appeal No. 16-01  

GENERAL ELECTRIC COMPANY   ) 

Modification of RCRA Corrective Action  ) 

 Permit No. MAD002084093   ) 

__________________________________________) 

 

 

REGION 1’S MOTION FOR LEAVE TO FILE A SUR-REPLY 

 

Region 1 of the United States Environmental Protection Agency (“the Region”) 

respectfully submits this motion in connection with the General Electric Company (“GE”) 

petition for review of the Region’s Modification of the RCRA Corrective Action Permit (“the 

Permit”) to GE.  In light of newly-raised issues in GE’s March 27, 2017 Reply brief, the Region 

believes that the attached Sur-reply will assist the Board in its deliberations.  Specifically, GE 

presents for the first time in its Reply two new contentions: first, a new argument to restrict 

agreed-upon Consent Decree authority to ensure protective cleanups, and, second, with respect to 

Future Work responsibilities, GE contradicts its agreement regarding responsibility for the 

polychlorinated biphenyls (“PCBs”) from its Pittsfield facility.  Both these new arguments 

should be rejected both procedurally and substantively.    

The Board has discretion to grant requests to file Sur-reply briefs, and has done so “in 

cases where new arguments are raised in opposing reply briefs or where further briefing would 

assist the Board in resolving disputed issues.”  In re Arcelor Mittal Cleveland, Inc., NPDES 

Appeal No. 11-01 at 1 (EAB Dec. 9, 2011) (Order Granting in Part EPA’s Motion to file 

Surreply, Denying Petitioner’s Request to Provide Additional Information, and Granting Oral 
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Argument); see also, In re D.C. Water & Sewer Auth., NPDES Appeal Nos. 05-02, 07-10 to 12 at 

1-2 (EAB Aug. 3, 2007) (Order Granting Leave to File Surreply and Accepting Surreply for 

filing).  Both factors apply here and counsel in favor of accepting the Region’s attached Sur-

reply in this matter.   

The Region recognizes that the Board’s regulations at 40 C.F.R. Part 124 do not call for 

Sur-reply as a matter of right and that the Board has scheduled oral argument in this matter.1  

The Region accordingly will reserve for oral argument other issues relating to GE’s Reply.  The 

Region has limited its request for Sur-reply to two topics where the Region believes its concise 

responses will significantly advance and clarify the Board’s consideration.   

The Region has consulted with GE regarding this motion, and GE said it will determine 

its position on the motion after it reviews EPA’s motion.      

 

      Respectfully submitted, 

 April 12, 2017    /s/ Timothy M. Conway_____________ 

 Date     Timothy M. Conway 

 Joanna Jerison 

Samir Bukhari 

      Counsel for EPA Region 1 

      Mail Code OES 04-3 

      5 Post Office Square, Suite 100 

      Boston, MA 02109-3912 

      conway.tim@epa.gov 

      p: (617) 918-1705 

      f: (617) 918-0705 

  

                                                           
1  C.f., In re Town of Concord Dept. of Public Works, NPDES Appeal No. 13-08 (EAB Jan. 6, 2014) (Order 

Scheduling Oral Argument and Denying Motion for Leave to File a Sur-reply). 
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CERTIFICATE OF SERVICE 

 

I, Timothy M. Conway, hereby certify that true and correct copies of EPA Region 1’s 

Motion for Sur-reply were served: 

 

Via the EPA’s E-Filing System on April 12, 2017 to: 

 

Eurika Durr 

Clerk of the Board 

U.S. Environmental Protection Agency 

Environmental Appeals Board 

1201 Constitution Avenue, NW 

WJC East Building, Room 3334 

 

Via E-Mail (per agreement of the parties) on April 12, 2017 to: 

 

Jeffrey R. Porter 

Andrew Nathanson 

Mintz, Levin, Cohn, Ferris, Glovsky & Popeo, P.C. 

One Financial Center 

Boston, MA 02111  

 

Matthew F. Pawa 

Benjamin A. Krass 

Pawa Law Group, P.C. 

1280 Centre Street 

Newton, MA 02459 

Kathleen E. Connolly 

Louison, Costello, Condon & Pfaff, LLP 

101 Summer Street 

Boston, MA 02110 

 

 James R. Bieke 

Sidley Austin LLP 

1501 K Street, N.W. 

Washington, D.C. 20005 

Jeffrey Mickelson 

Deputy General Counsel 

Massachusetts Department of Environmental Protection 

One Winter Street 

Boston, MA 02108 

 

Robert D. Cox, Jr. 

Jennifer Garner 

Bowditch & Dewey, LLP 

311 Main Street 

P.O. Box 15156 

Worcester, MA 01615 

 

Lori DiBella 

Assistant Attorney General 

55 Elm Street 

P.O. Box 120 

Hartford, CT 06141-0210 

 

Richard M. Dohoney 

Angela W. Haylon 

Donovan O’Connor & Dodig, LLP 

1330 Mass MoCA Way 

North Adams, MA 01247 
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Richard Lehan 

General Counsel 

Massachusetts Department of Fish and Game 

251 Causeway Street, Suite 400 

Boston, MA 02114 

 

C. Jeffrey Cook 

9 Palomino Drive 

Pittsfield, MA 01201 

Jane Winn 

Berkshire Environmental Action Team, Inc. 

29 Highland Ave. 

Pittsfield, MA 01201-2413 

Timothy Gray 

Housatonic River Initiative, Inc.  

P.O. Box 321 

Lenoxdale, MA 01242-0321 

 

 

 

       (s) Timothy M. Conway 

       Timothy M. Conway 

 

 

 


